30B VREELAND RoAD, SUITE 100 (973) 845.7640
FLorRHAM PARK, NJ 07932 SSALMON@JMSLAWYERS.COM

August 9, 2021
VIA HAND-DELIVERY

Doug Ruccione, Township Clerk
Township of Teaneck

818 Teaneck Road

Teaneck, NJ 07666

Re: 2021 Direct Petition to Move the Date of Municipal Elections

Dear Mr. Ruccione:

As you are aware, I represent the Committee of Petitioners (the “Committee”) in the direct
initiative petition (the “Petition”) that was previously submitted to your office.! I am submitting
this letter in collaboration with New Jersey Appleseed Public Interest Law Center, who has agreed
to represent the Committee as co-counsel if this matter proceeds to litigation. Enclosed with this
cover letter is an amended petition pursuant to N.J.S.A. 40:69A-188 that includes 2,066
signatures (the “Amended Petition”) in addition to the 1,350 that were previously submitted, or
nearly 45% of the total number of votes cast in the last election in which members of the
General Assembly were elected. This number is sufficient to meet the minimum signature
threshold provided for in your Notice of Insufficiency, dated July 29, 2021 (the “Notice”).?

Aside from this minimum signature threshold, the Notice contained a variety of other reasons
by which you found the Petition deficient. The Committee is enclosing this letter to set forth the
legal basis for why these reasons are invalid or otherwise insufficient to reject the petition, as
amended with additional signatures. Given the Committee’s compliance with your Notice, we
request that you accept these signatures as both lawfully collected and submitted.

A. New Jersey’s Election Laws Must Be Construed Broadly

As a threshold matter, municipal clerks, acting in a ministerial role, have a circumscribed role
when it comes to evaluating petitions of any type. Under N.J.S.A. 40:69A-187, “the municipal
clerk shall determine whether each paper of the petition has a proper statement of the circulator
and whether the petition is signed by a sufficient number of qualified voters.” Id. Those two tasks

1. A “direct” petition is one where individuals can put a question directly to the voters without governing
body review, as opposed to an indirect initiative or referendum petition that provides the governing
body an opportunity to adopt or repeal a specific ordinance, precluding the need for a referendum vote.

2. The Committee does not concede that your reading of the applicable statutes with respect to the
minimum signature threshold is accurate and reserves all rights to contend otherwise.
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are limited in nature and should be done with the mindset that the Faulkner Act, which governs
both the Township of Teaneck as well as the Amended Petition, “was adopted in order to
encourage public participation in municipal affairs in the face of normal apathy and lethargy in such
matters.” Twp. of Sparta v. Spillane, 125 N.J. Super. 519, 523 (App. Div. 1973).

In Faulkner Act municipalities, there is a “strong public policy favoring the right of the voters
to exercise their power of initiative.” In re Jackson Twp. Admin. Code, 437 N.J. Super. 203, 215
(App. Div. 2014) (quoting Clean Cap. Cnty. Comm. v. Driver, 228 N.J. Super. 506, 510 (App. Div.
1988)). Thus, “statutory provisions for initiative as to municipal ordinances are generally to be
liberally construed to effect the salutary objective of popular participation in local government.”
Concerned Citizens of Wildwood Crest v. Pantalone, 185 N.J. Super. 37, 43 (App. Div. 1982)
(citing In re Certain Petitions for a Binding Referendum, 154 N.J. Super. 482, 484 (App. Div.
1977)). And, indeed, “[t]he law in this State . . . is well established on the point that initiative and
referendum statutes should be liberally construed in order to encourage public participation in
municipal affairs in the face of normal apathy and lethargy in such matters.” Fuhrman v.

Mailander, 466 N.J. Super. 572 (App. Div. 2021) (quoting Margate Tavern Owners’ Ass’n v.
Brown, 144 N.J. Super. 435, 441 (App. Div. 1976)).

B. Electronic Signatures

The Notice provided a number of reasons for rejection, including, critically, a blanket rejection
of all electronic signatures that were collected prior to July 4, 2021, but that were not submitted
until July 9, 2021. The issue therefore is not that electronic signatures were collected, nor the audit
trail provided, but merely the date of submission. This is not a legitimate reason to disenfranchise
several hundred voters who wished to participate in their democracy but could not do so due to the
ongoing COVID-19 pandemic.

On April 29, 2021, Governor Phil Murphy issued Executive Order No. 132, which mandated
collection of electronic signatures through the use of online forms. It was meant to enhance voter
participation and permit initiative and referendum campaigns to continue to operate during the
pandemic. The Executive Order states that, “municipal clerks shall also accept petitions with
signatures collected via an online form.” See E.O. No. 132. It additionally states that “[t]he use of
the online form to gather signatures for petitions shall cease upon termination of this Order.”

Subsequently, the Legislature codified this requirement in L. 2020, c. 55, which states:

.. the requirements to collect petition signatures via an online form and to submit
petitions online implemented by the Secretary of State, county clerks, and
municipal clerks pursuant to . . . paragraphs 1, 2, 3, and 4 of Executive Order No.
132 (2020) shall be implemented to include any pending petition for all remaining

elections in 2020 and for any other election taking place thereafter for the

duration of the COVID-19 Public Health Emergency and State of Emergency
declared by the Governor under Executive Order No. 103 (2020).

L. 2020, c. 55. (emphasis added).
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Thereafter, on January 25, 2021, Governor Murphy issued Executive Order No. 216, which
states that municipal clerks “shall accept petitions . . . collected via an online form,” and that
“[t]he respective filing officer for the petition shall develop the procedures for the electronic
submission and signing of petitions, and of any required oaths, certifications and affidavits, which
documents shall be submitted to such filing officers as are designated under law, notwithstanding
any provision of P.L..2020, c.55 to the contrary.” It further states that it “shall apply to any petition
that is due or may be submitted during the Public Health Emergency, first declared in Executive
Order No. 103 (2020).” See E.O. No. 216 (emphasis added).?

As a result of Executive Order No. 244, the Public Health Emergency was set to expire or
sunset as of July 4, 2021, which would mean that as of that date, petitioners cannot collect any new
electronic signatures and municipal clerks may not accept petitions submitted electronically.
However, absolutely nothing in any of the executive orders or statutes referenced indicate that, as
of July 5, 2021, all previously collected electronic signatures were suddenly stale or invalid.

To be sure, this is a position that the Township of Teaneck seems to hold on its own and has
apparently created out of whole cloth. In Piscataway, New Brunswick, North Brunswick, Long
Branch, and Woodbridge, municipal clerks have accepted paper printouts of electronic petitions,
so long as the audit trails indicated that they were signed on or before July 4.

Moreover, this is a position that your office seems to have created only upon our initial
submission. Executive Order No. 216, issued on January 25, 2021, more than six months ago,
required municipal clerks such as yourself to develop the procedures for the electronic submission
and signing of petitions. When we met in your office on June 16, 2021, I specifically inquired into
these policies and procedures. You stated that you had none, and in fact questioned me as to how
the audit trail for these electronic signatures would work. Not only that, but we specifically
discussed the previously issued Executive Order No. 244 and had a discussion, at length, about
when exactly it meant that the Public Health Emergency would end, and we assured you that we
would not collect any electronic signatures after that date, and specifically gave you advance
warning that the submission would come after the sunset date. If you were going to take the
position that you are not authorized to accept electronic signatures collected before July 4, it was
your responsibility to put it in writing and, at a minimum, to inform all persons who had previously
asked your office for your procedures regarding electronic petitions. The Committee cannot be
expected to divine your intentions when we explicitly ask for them and you withhold your answers
from us and other members of the public who inquired about election petition procedures. And
indeed, when we sent you a confirming e-mail on June 26, 2021, we summarized the meeting as
follows:

3. While Governor Murphy ended the Public Health Emergency as of July 4, 2021, via Executive Order
No. 244, a State of Emergency continues to exist in the State of New Jersey. See E.O. No. 244 q 2.
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1-You agreed that the 10% figure under the statute for the amount of signatures
needed to put the initiative on the ballot was 791;*

2-Although the meeting had been called initially for you to give comments and
suggestions regarding the live and electronic petitions being used by our group, the
town attorney indicated that you could not give us any legal advice in this regard;

3-You advised that the latest date to get the petitions to the county clerk for
placement on the ballot would be the end of August;

4-We advised you that we were obtaining both electronic and live signatures on
our petitions in accordance with the Governor’s executive order;

5-We agreed that the last date to obtain electronic signatures would be July 4,
2021. We indicated we would close down our electronic voting link on July 3;

6-You asked a question regarding how electronics signatures could be verified
since you had never done this before. Our response was that the executive order did
not require a verification of the signatures, only verification that there is a registered
voter by that name at the address provided. We indicated also that we verified by
requiring the signer to provide a valid email address;

7- Bill Rupp asked if the 25% requirement contained in assembly bill 5404,
passed in 2019, applied to this petition rather than the 10-15% of NJSA40:69A-184.
We responded that that amendatory statute only pertained to a change in the whole
form of government from non-partisan to partisan and not to a mere change in the
date for election of the council. Scott Salmon indicated that that statue had not even
been raised by any of the parties in the litigation that had followed a similar
successful initiative in Ridgewood last year.

8-You requested that we file our petitions as early as possible as you anticipated
that your office would have a lot of work to do with the CCA petition coming in as
well. We responded that we planned on filing shortly after the July 4th holiday.

See Exhibit A.

On June 28, 2021, you confirmed your receipt of this e-mail and thanked us for the recap but
made no effort to make us aware that electronic signatures would no longer be accepted after July 4.
And then, on July 2, 2021, right before the executive orders were set to expire, we sent another e-
mail to you confirming that we would submit the petitions the following week, as we had previously

4. Even though the Committee is meeting the 25% threshold that you have now indicated is required, we
dispute that this many signatures are necessary and reserve all rights related to same. See #nfra fn. 5.
Additionally, this requirement flies in the face of all previous communications that we have had between
the Committee and your office, in which you repeatedly acknowledged that only 10% of signatures would
be required, even after seeing a draft copy of the petition that was ultimately submitted.
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discussed. We did this as a courtesy to you, since you had previously expressed concern about
whether your office would be able to handle all of the signature verification required in such a short
time frame. It is disappointing that the same courtesy was not extended to us, as you responded,
“Thanks for the heads up! Be safe & in touch!” If you were planning on rejecting all electronic
signatures because they were to be submitted after July 4, that would have been an appropriate
time to inform us of this newly developed policy. Alas, you did not.

For the reasons stated, it is legally absurd to think that signatures that were valid on July 4
would suddenly become invalid on July 5, despite absolutely nothing in the law stating that should
be the case. Courts have held that “signature petitions must be reasonably current and not stale,”
but have upheld signature gathering drives that were 18 months long—an eternity compared to
this! See D’ Ascensio v. Benjamin, 137 N.J. Super. 155 (Super. Ct. 1975).

This policy is not only logically absurd, but it is against public policy and all legal precedent. It
is your obligation to interpret the Governor’s executive orders and the Legislature’s statutes
regarding electronic initiative and referendum petitions in a manner that enfranchises voters, not
disenfranchises them, by preventing this question from ever going to the ballot for a referendum
vote. As there is no logical or legal basis for your position, we request that you accept the electronic
signatures as submitted.

C. Signature Verification Process

Aside from the rejection of all electronic signatures, your office also rejected 472 of the 1,125
handwritten signatures. Of these rejections, per the Notice, “322 signatures contained information
that did not correspond with the voter’s registration information, 39 signatures were not fully
completed, [and] 9 signatures contained illegible information.” As described below, these
rejections were made not only in violation of the spirit of the law, to enfranchise voters and not
disenfranchise them over minor technical mistakes, but, more importantly, were made in a
discriminatory manner that violates the rights of every citizen involved.

In Stone v. Wyckoff, the seminal case on the matter, the Appellate Division dealt with the
question of how close the voter’s signature must be to voting records for a municipal clerk to count
the signature as a “match” in reviewing a recall petition. See Stone v. Wyckoff, 102 N.J. Super. 26
(App. Div. 1968). In Stone, there was a voter who signed the petition as “Mrs. John Jones” when
the voting records showed her registered as “ Adele Jones.” Id. at 34. As the Court said, however,
“[t]he statute merely requires that the signers by ‘qualified voters,” N.J.S.A. 40:69A-169, not that
their signature be in the form identical with that appearing in the registration records.” Id.

According to Stone, if the municipal clerk is having difficulty identifying voters, the clerk is
entitled to request some proof of identity for administrative purposes. Id. That said, the Stone
Court explicitly held that there is a presumption that if the signature is generally consistent
with that of a registered voter residing at the recorded address, it is presumed, prima facie, to
be the same individual, and the burden is then placed on the municipal clerk to show the
contrary. Id.; see also Matthews v. Deane, 201 N.J. Super. 583 (Ch. Div. 1984).
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Here, the Committee provided a list in Excel spreadsheet form of all the individuals who signed
the Petition to you alongside the original submission. There was no question as to who any of
individuals were because they were provided to you at the very start. Yet, you somehow rejected
some individuals such as Ronald Schwartz, the lead organizer for the Committee, even though his
name and signature are exact matches to those in the voter files. Even more egregiously, you even
met Mr. Schwartz at our June 16, 2021, meeting and knew he was supporting the Petition, as he
was the same individual who sent the e-mail referenced above confirming the contents of the
meeting. It is impossible to understand why his signature, for example, was rejected.

Additionally, there were other egregious and improper rejections, such as Annekee Brahver-
Keely, who is registered solely under her maiden name, Annekee Brahver. You also rejected
individuals who signed their name using hypocorisms, i.e., Bill instead of William, even though all
other information provided matched to the registered voter. There were rejections for individuals
who simply had sloppy signatures, even though all other information matched. There were even
apparently rejections of signatures even though all the information was there but simply was placed
in the wrong section.

Given this knowledge, it appears that your office was going out of its way to reject signatures,
finding any possible (or imagined) defect to do so. As a result, the Committee requests that you
reconsider the earlier rejections made by your office as well as keep this knowledge in mind when
you review the Amended Petition.

D. Ordinance Requirement

Although the Notice is unclear as to whether your office would have rejected the Petition due
to its failure to include an ordinance if there were no dispute over the number of valid signatures,
such a rejection would also be invalid and should not be considered by your office as it reviews the
Amended Petition.

All changes to the date of an election take place under N.J.S.A. 40:69A-25.1, as it requires an
amendment to the municipal charter. As stated in N.J.S.A. 40:69A-25.1(a)(1), there are two

5. It should be noted that N.J.S.A. 40:69A-25.1(a)(1) refers to the “pertinent provisions of N.J.S.A.
40:69A-184, et seq. for two reasons. First, N.]J.S.A. 40:69A-19, passed in 1950, indicates that 20% of all
registered voters, need to sign a petition seeking a charter amendment such as this one. See L. 1950, c.
210, p. 467, s. 1-19. However, in 1981, the Legislature enacted N.J.S.A. 40:69A-25.1 to enable voters
who sought to change only one or two aspects of their Faulkner charter to be able to do so employing a
lower number of signatures than that required under N.J.S.A. 40:69A-19. Legislative history and judicial
decisions interpreting N.J.S.A. 40:69A-25.1 state that the reference to 40:69A-184 was specifically
intended to lower the number of signatures required to the 10% number listed in that provision. See L.
1981, c. 465, s. 7. Then, in 2019, the Legislature amended the section again to raise the participation
rate threshold for a direct petition to 25% of the total votes cast in the last election at which members of
the General Assembly were elected, but only if the question regarded Alternative A was placed on the
ballot. See L. 2019, c. 161, s. 1. Though the language of the amendment made the change for all petitions
initiating the Alternative A question, the Legislature explicitly intended the change to only capture

PAGE 6 OF 9



methods for initiating a public vote on an alternative plan of government (which includes changes
to the date of an election). It can either be done by the people themselves through a petition
initiating a “question of adopting an alternative,” or it may be “submitted to the voters by
ordinance adopted by the governing body.” Id. If the people bring the issue forth themselves, it is
done through a question placed directly on the ballot, whereas if the governing body brings it forth,
it must pass an ordinance to put a question on the ballot.

In both cases, a question of whether to change the municipal charter must be presented to the
voters for a referendum vote, because an ordinance cannot change the municipal charter; it can
only amend or supplement the municipal code. This process—whereby the voters initiate a
question to change the charter, and the governing body submits the same question to the voters via
ordinance—is not unique to the Faulkner Act and is found throughout New Jersey’s statutes.
E.g,NJ.S.A. 40:71-1 (direct petition by voters to adopt commission form of government);
N.J.S.A. 40:41A-20 (direct petition by voters to adopt an optional county charter); N.J.S.A. 40:81-
1 (direct voters petition to adopt municipal-manager form of government); N.J.S.A. 40:43-66.41
(direct voter petition to request a joint municipal consolidation study); N.J.S.A. 40:54-21 (direct
voter petition to submit question of whether to hold run-off elections); and N.J.S.A. 40:69A-19
(direct petition by voters to submit question whether to adopt optional municipal charter).

This difference is best explained by way of example. Attached hereto as Exhibit B is an ordinance
passed by the governing body of the City of Trenton to put a question on the ballot changing the
terms of several municipal officers. As you can see, all the ordinance does is serve as a vessel to
provide the wording of the question and the ability of the elected officials to vote on whether to
place the question on the ballot. There is no functional purpose of requiring the voters to do this
same thing when they have already provided the question. That is why N.J.S.A. 40:69A-25.1(b)
specifies the language of the various questions that must be placed on the ballot, and not an
ordinance seeking to put that question on the ballot. The question is the singular most important
aspect of this process and the only thing actually seen by the voters. Everything else, whether
petition or ordinance, is just the means of putting the question on the ballot.

This is a critical point, since it is illogical and wrong to reject a petition initiated by the voters
due to want of an ordinance when the charter change will never be effectuated via an ordinance.
Moreover, any ordinance that the voters would initiate would be nothing more than an ordinance
directing that the relevant question set forth in the statute appear on the ballot. The governing

petitions initiating the question of whether to hold nonpartisan or partisan elections. See Sponsor’s
Statement to A. 5404 18-19 (L. 2019, c. 161).

Second, the statute refers to the “pertinent provisions” of N.J.S.A. 40:69A-184, et seq. also to provide
certain requirements of form to the petition, but not requirements of substance. See Pappas v. Malone,
36 N.J. 1, 4-5 (1961) (interpreting N.J.S.A. 40:69-25 applicability to petitions seeking to become a
Faulkner municipality or reverting from a Faulkner municipality and explicitly incorporating the
procedural requirements of N.J.S.A. 40:69A-186 to 188). In Pappas, the Supreme Court made clear that
a direct petition initiating a question did not involve an ordinance, which is a substantive requirement,
not one of form, such as the circulator’s affidavit and the uniformity of petition page size.
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body would not have the option of adopting it or rejecting it as is the norm when voters initiate an
ordinance or seek to repeal an ordinance pursuant to N.J.S.A. 40:69A-184 et seq. That is the case,
because the question must go to the voters for approval to effect a change in the municipal
charter regardless, unlike an initiative or referendum petition to adopt or repeal an ordinance. In
the end, inclusion of an ordinance would not make any practical difference, and our courts have
repeatedly held that technical deficiencies should not hold back an otherwise valid petition. See
Fuhrman v. Mailander, supra 466 N.]J. Super. at 599 (awarding attorney’s fees and costs due to the
municipal clerk’s failure to certify and file a petition due to “perceived technical noncompliance”).

Lastly, it is worth noting that our position is backed up by precedent. See Empower Our
Neighborhoods v. Torrisi, Docket No. MID-L-10613-08 (Law Div. 2009), aff’d on emergent
appeal (Sep. 23, 2009). I have attached a copy as Exhibit C for your convenience. In that matter,
Judge Hurley specifically and explicitly ruled that inclusion of an ordinance is not necessary under
N.J.S.A. 40:69A-25.1 for the reasons stated above. Moreover, N.J.S.A. 40:69A-186 only requires a
proposed ordinance to be included with an petition initiating an ordinance, not a direct petition
submitting a question nor a referendum petition. Pappas v. Malone, supra, 36 N.J at 4-5. As stated,
the reasons should be obvious: an petition initiating an ordinance seeks to make a change to the
municipal code, something that can only be effectuated by and through an ordinance of the
municipal governing body. That ordinance must be submitted to the governing body, which (under
the Faulkner scheme) may adopt it prior to a referendum vote or after a majority of the voters cast
their ballots in favor of enactment.

As such, the lack of an ordinance should not stand in the way of an otherwise valid direct
petition submitting a question to the voters such as the one presented by the Committee.®

6. It is our position that the Legislature had no intention of completely changing the direct petition
process, otherwise used by voters when initiating a change in government question, when it enhanced
the threshold number of signatures needed to put a question on the ballot with respect to Alternate Plan
A. We consider the insertion of the language “by ordinance” to be a drafting error that is inconsistent
with the rest of N.J.S.A. 40:69A-25.1 and N.J.S.A. 40:69A-19 and is not reflected in the Committee
Statements explaining the purpose of the 2019 amendment. See Sponsor’s Statement to A. 5404 18-19
(L. 2019, c. 161).
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While the Committee appreciates your continued work in this matter, you are advised that
failure to certify the Amended Petition will, without question, lead to litigation, in which the
Committee will seek not only to have the question placed on the ballot, but also to be reimbursed
its attorneys’ fees and costs for the blatant violation of their civil rights.

Please be guided accordingly.

Very truly yours,
JARDIM, MEISNER & SUSSER, P.C.

/s/ Scott D. Salmon, Esq.
Scott D. Salmon, Esq.

NEW JERSEY APPLESEED PILC

/s/ Renée Steinhagen, Esq.

Renée Steinhagen, Esq.
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Exhibit A



Scott Salmon

From:
Sent:
To:
Cc:

Subject:

Ron Schwartz <rockinron698 @yahoo.com>
Monday, June 28, 2021 8:29 AM

Doug Ruccione

Noah Liben; Reshma Khan; Scott Salmon
ONE TOWN ONE VOTE

Hi Doug: It was a pleasure meeting with you, Bill Rupp Esqg. and John Shahdanian Esq. at your
office on 6/16. Present at the meeting for One Town One Vote were myself, Scott Salmon Esq.,
Noah Liben, and Reshma Khan. The following is a summary of my notes of what transpired at the
meeting:

1-You agreed that the 10% figure under the statute for the amount of signatures needed to put
the initiative on the ballot was 791,

2-Although the meeting had been called initially for you to give comments and suggestions
regarding the live and electronic petitions being used by our group, the town attorney indicated
that you could not give us any legal advice in this regard;

3-You advised that the latest date to get the petitions to the county clerk for placement on the
ballot would be the end of August;

4-We advised you that we were obtaining both electronic and live signatures on our petitions in
accordance with the governors executive order;

5-We agreed that the last date to obtain electronic signatures would be July 4, 2021. We
indicated we would close down our electronic voting link on July 3;

6-You asked a question regarding how electronic signatures could be verified since you had
never done this before. Our response was that the executive order did not require a verification of
the signatures, only verification that there is a registered voter by that name at the address
provided. We indicated also that we verified by requiring the signer to provide a valid email
address;

7- Bill Rupp asked if the 25% requirement contained in assembly bill 5404, passed in 2019,
applied to this petition rather than the 10-15% of NJSA40:69A-185. We responded that that
amendatory statute only pertained to a change in the whole form of government from non-
partisan to partisan and not to a mere change in the date for election of the council. Scott
Salmon indicated that that statue had not even been raised by any of the parties in the litigation
that had followed a similar successful initiative in Ridgewood last year.

8-You requested that we file our petitions as early as possible as you anticipated that your office
would have a lot of work to do with the CCA petition coming in as well. We responded that we
planned on filing shortly after the July 4th holiday.

Thanks again for the meeting! Ron

Sent from my iPhone
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